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1.2

Introduction

We have been instructed by Wikborg Rein Advokatfirma AS (“WR”) to provide an
analysis of a number of questions under Russian law in connection with an audit,
conducted by WR together with the UK forensic accounting firm Forensic Risk
Alliance Limited, of JSC Moldovagaz’s (“Moldovagaz”) debts to PJISC Gazprom
(“Gazprom”) and LLC Faktoring-Finans (“Faktoring-Finans’) on account of
certain gas deliveries.

Based on information contained in WR’s memorandum “Moldovagaz Debt Audit:
Questions to Russian Qualified Counsel” dated 27 December 2022 (the “WR
Memo”’) we understand that:

(@)

(b)

(©

(d)

Since 1991, the Republic of Moldova (“Moldova’) has been purchasing gas
from Gazprom. In 1999, in the context of debt/equity swaps between Moldova
and Gazprom, Moldovagaz was established. Moldovagaz is owned 50% by
Gazprom, 36.6% by Moldova and 13.4% by the unrecognised separatist
authorities in Transnistria. The shares held by the separatists are administered
by Gazprom, meaning that Gazprom effectively controls Moldovagaz.
Moldovagaz has become the main supplier of Russian gas to Moldova and has
incurred significant debts for gas deliveries;

Since at least 1999, Moldovagaz has been entering into gas supply contracts
with Gazprom. These contracts have been governed by Russian material law
and provided for arbitration in Moscow under the rules of the International
Commercial Arbitration Court at the Chamber of Commerce and Industry of
the Russian Federation (the “ICAC”). The contracts entered into prior to 1999
are currently unavailable for review, but it is assumed that the contracts
concluded between 1991-1999 also were governed by Russian law and
provided for ICAC arbitration (or a similar dispute resolution venue in
Russia);

In December 2005, Gazprom notified Moldovagaz that Gazprom had assigned
a part of Moldovagaz’s debt to its subsidiary Faktoring-Finans. The
assignment is governed by the contracts under which this debt accrued, i.e. the
delivery contracts in the period 1996 to 2003,;

Moldovagaz considers the current balance of the debt to be MUSD 709, of
which MUSD 434 is owed to Gazprom and MUSD 275 to Faktoring-Finans.
Gazprom is also of the view that Moldovagaz has an additional debt of BUSD
6.1 for deliveries of gas to the separatist regime in Transnistria, on the left
bank of the Nistru river, since 1999;
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(€)

In October 2021, Moldova, Moldovagaz and Gazprom signed a protocol
regarding the settlement of problems in the gas sector of Moldova. The
protocol, inter alia, provides that, prior to the conclusion of a settlement
agreement between Moldovagaz and Gazprom, Moldova must perform an
independent audit of Moldovagaz’s debts to Gazprom and Faktoring-Finans.
The scope of the audit is limited to alleged debts for gas deliveries to
consumers on the right bank of the Nistru river, incurred in the period 27
August 1991 to 31 October 2021 (the “Debt”).

1.3 Against this background we have been asked to address the following issues under
Russian law:

(@)

(b)

(©)

(d)

(€)

)

To provide a brief and general description of the statute of limitations and/or
other rules on the prescription of claims under Russian law and to opine on
whether parts of the Debt, including penalties, may have lapsed due to the
expiry of the statute of limitations, passivity on the part of the creditor or
otherwise and, if so, whether the signing of Reconciliation Statements (as
defined below in para 2.2.3.1), where the parties have regularly confirmed the
Debt, has prevented parts or all of the Debt from lapsing?® (see section 2.2
below);

To opine on whether Gazprom could be barred from relitigating certain ICAC
awards which might have expired under Moldovan law (e.g. by obtaining new
awards through new arbitration proceedings at the ICAC)? (see section 2.3
below);

To opine on the validity of penalty clauses contained in certain contracts
between Moldova/Moldovagaz and Gazprom under Russian law and, if
certain penalty clauses can be challenged under Russian law, whether
Moldova/Moldovagaz in any event has lost the right to challenge the accrued
penalty under those penalty clauses due to acquiescence and/or the passing of
time® (see section 2.4 below);

To provide a description of how debt payments are allocated under Russian
law* (see section 2.5 below);

To consider the legality of the assignment of a part of the Debt by Gazprom to
Faktoring-Finans in 2005° (see section 2.6 below);

To provide a description of rules (if any) on transit tariff payments / cost
allocation on natural gas transit under Russian law?® (see section 2.7 below).

1.4 We also have been asked to opine on whether we, in the course of our assessment of
the above issues, have identified any additional issues related to the accrual of the

L WR Memo, sections 3 and 8.
2 WR Memo, section 5.
3 WR Memo, section 2.
4WR Memo, section 4.
5 WR Memo, section 6.
& WR Memo, section 7.
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1.5

2.1

211

212

Debt which might arise from a Russian law perspective.” Given the limited time we
had and unless expressly stated so below (see para. 2.4.16 below), we have not
identified any material additional issues related to the accrual of the Debt. Please
note, however, that we did not make an independent investigation of additional
issues related to the accrual of the Debt outside of the scope of the issues listed in
para. 1.3.

Our analysis is subject to the following qualifications:

(@)  Our analysis is solely based on the WR Memo and our review of the
documents provided for Russian qualified counsel’s review in the data room
“Moldovagaz debt audit”. We have also made selective searches through the
whole data room to see if additional relevant documentation may be available
in the other parts of the data room. The list of reviewed documents is attached
hereto as Annex 1. It cannot be ruled out that documentation and/or other
factual information not reviewed by us may affect the conclusions drawn in
this memorandum;

(b)  We have not independently verified the background information contained in
the WR Memo, unless expressly stated so in this memorandum;

(c)  We assume that all documents are genuine and were signed by authorized
representatives of the parties;

(d)  Our analysis is solely based on Russian law. We have not made investigations
under the laws of any other jurisdiction, including but not limited to
Moldovan law;

(e)  Our analysis is valid on the date of this memorandum. We do not assume any
responsibility for changes in law and/or court practice which take place after
such date.

Analysis

General observations regarding the Russian legal system

Russia is a civil law country, which basically means that only legislative enactments
are considered legally binding. The most important legal norms are contained in
federal laws and codes. For instance, Russian commercial legislation is codified in
the RF Civil Code adopted in 1994 (the “RF CC”). There is also a number of
regulations adopted by the President, the Government or governmental authorities,
which typically regulate less important issues or clarify legal norms contained in
federal legislation.

Generally, there is little scope for judge-made law. However, in many instances,
rulings of Russian supreme courts (the Supreme Court and, until 2014, the Higher
Commercial (Arbitrazh) Court) contain important clarifications regarding the
interpretation of Russian legislation. In particular, rulings by the Plenum or

" WR Memo, section 1(8).
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2.1.3

2.1.4

2.1.5

2.2

221

2211

2212

2.2.1.3

Presidium of said courts often establish interpretations of Russian legal norms which
are binding for the lower commercial (arbitrazh) courts. In addition, Russian
supreme courts issue overviews of court practice with guidance on how Russian
courts should decide certain cases.

In practice, it is not unusual for judges to follow previous court decisions regarding
similar matters. That said, it is also not uncommon for similar cases to be decided
differently by different courts, and court practice may also vary from region to
region.

Russian law is subject to frequent changes. Federal laws and codes are often
elaborated and amended in order to resolve conflicts which emerge in the course of
their application. Moreover, it is not uncommon for the RF Supreme Court to change
established positions adopted by its predecessor, the RF Higher Commercial
(Arbitrazh) Court.

The Russian legal system has also been undergoing major changes following
Russia’s invasion of Ukraine in February 2022. As a consequence, the Russian legal
system has become even less predictable and also more hostile towards foreign
interests, in particular when state interests are at stake. For instance, the war has
triggered massive application of the concept of ‘unfriendly state’, which covers all
countries that have introduced or actively supported sanctions against the Russian
economy. Companies and persons from ‘unfriendly states’ have less protection
under Russian law (for the avoidance of doubts, currently Moldova is not designated
as ‘unfriendly”).

Statute of limitations under Russian law

General requlation of the statute of limitations under Russian law

Commencement of the statute of limitations

The general statute of limitations under Russian law is 3 years from the moment
when a party learned or should have learned about (i) the breach of its right and (ii)
the proper respondent against whom the claim for protection of said right could be
brought.® For claims from legal entities, the statute of limitations starts to run from
the moment when a person who is authorized to act on behalf of such legal entity
learned about the breach.® Russian law also establishes a number of special statutes
of limitations (e.g. 6 months for challenge of corporate decisions, 1 year for
challenge of a voidable transaction, 20 years for compensation of environmental
damage).

There is also a forfeiture period of 10 years from the moment of breach, which
means that if a party learns about the breach after this 10-year period, the claim will
be time-barred.'® The forfeiture period cannot be restored. This rule applies starting

8 RF CC, Art. 196(1), 200(1).
® Ruling of the Plenum of the RF Supreme Court No. 43 dated 29 September 2015.
W RC CC, Art. 196(2).
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22.14

2.2.15

2.2.16

2.2.1.7

2.2.1.8

2219

from 1 September 2013.* Thus, a claim for the expiration of the 10-year forfeiture
period may be brough not earlier than 1 September 2023.1

With respect to contractual obligations the statute of limitations starts to run:
(@)  Where a performance deadline is agreed, after this deadline; or

(b)  Where no performance deadline is agreed, from the day when the creditor
requests performance. If by said request the debtor is given additional time for
performance, then the statute of limitation starts to run upon the expiration of
such additional period.™

With respect to payment obligations the statute of limitations starts to run for each
payment separately, including with respect to penalties and interest accrued on such
payment.1

The statute of limitations rules are mandatory provisions under Russian law, which
means that the parties cannot, for instance, agree on different duration or different
way of calculation regarding the statute of limitations.®

Suspension and interruption of the statute of limitations

The limitation period can be suspended or interrupted. In case of a suspension, the
limitation period is temporary paused, whereas in case of an interruption the
limitation period starts anew.

The limitation period can be suspended in the following cases:

(a)  If there are circumstances that prevent a party from filing a claim (e.g. in the
event of force majeure, performance moratorium introduced by Russian
authorities etc.). Suspension applies if such circumstances exist during the last
6 months of the limitation period. In such case the statute of limitation is
extended by six months after said circumstances ceased to exist;®

(b)  If the parties engage in a mandatory mediation/settlement procedure provided
by law or contract. In such case the statute of limitation is extended by the
term of the mediation/settlement procedure, or, in case such term is not
established, by six months from the moment of commencement of the
mediation/settlement procedure;*’

(c) Ifaparty files a claim with a court and the claim is accepted by the court, but
no final decision is ultimately rendered, e.g. in case the court leaves the claim
without consideration (among other reasons, the court may do so if there is a

1 Federal Law No. 499-FZ dated 28 December 2016.

12 Ruling of the Plenum of the RF Supreme Court No. 6 dated 7 February 2017.

13 RF CC, Art. 200(2).

4 Ruling of the Plenum of the RF Supreme Court No. 43 dated 29 September 2015.
5 RF CC, Art. 198.

16 RE CC, Art. 202(1)(2).

7 RF CC, Art. 202(3).
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valid arbitration clause). In such case the statute of limitation is extended by
the duration of the court proceedings.*®

If later in the proceedings the creditor increases the amount of its initial claim,
the interruption would still apply from the commencement of the proceedings.
However, in case the creditor adds new claims based on different
circumstances, the interruption applies from the moment when the new claims
have been added.™®

2.2.1.10  The limitation period can be interrupted in case the debtor acknowledges the debt.?
Russian law does not provide for an exhaustive list of the circumstances that may
confirm the acknowledgement, but the following circumstances could be viewed as
an evidence of acknowledgement according to Russian court practice:#

(@)  Acceptance of the claim;

(b)  Amendment to the contract from which the acknowledgement is evident (e.g.
for extension of the performance deadline) or a request by the debtor for such
amendment;

(c)  Arreconciliation statement/act which allows to determine particular
obligation(s) that is/are subject to debt acknowledgement and which is signed
by an authorized person from the debtor’s side (generally, a reconciliation
statement signed by chief accountant/CFO does not constitute evidence of
acknowledgement of the debt??).

2.2.1.11 Inaccordance with Russian court practice, a mere answer to a claim letter which
does not specifically acknowledge the debt cannot be viewed as evidence of
acknowledgement.?® Nor do Russian courts accept as evidence of acknowledgement
a statement by the debtor about the unreasonableness of the claim.? In addition, a
debtor’s passivity cannot interrupt the statute of limitations. For example, the fact
that the debtor has failed to challenge a direct debit request does not constitute an
acknowledgement of the debt.?®

2.2.1.12 If a debtor acknowledges a part of the debt, e.g. by paying a portion of the debt, then
this does not automatically constitute an acknowledgement of the debt in full.
Likewise, in case a debtor’s obligation provides for payment by instalments, an
acknowledgement of an instalment cannot interrupt the running of the statute of
limitation with respect to other instalments. The same principle applies if the debtor

18 RF CC, Art. 204.

19 Ruling of the Plenum of the RF Supreme Court No. 43 dated 29 September 2015.
2 RF CC, Art. 203.

21 Ruling of the Plenum of the RF Supreme Court No. 43 dated 29 September 2015.
22 Decision of the RF Supreme Court No. 301-2C16-2972 dated 25 April 2016.

23 Ruling of the Plenum of the RF Supreme Court No. 43 dated 29 September 2015.
24 Ruling of the Plenum of the RF Supreme Court No. 7 dated 24 March 2016.

%5 Ruling of the Plenum of the RF Supreme Court No. 43 dated 29 September 2015.
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2.2.1.13

2.2.1.14

2.2.1.15

2.2.1.16

2.2.1.17

2.2.2

2221

2.2.2.2

acknowledges only the main debt — the statute of limitation is not interrupted with
respect to any ancillary claims (such as penalties, interests, damages).?

The statute of limitation can also start to run anew in case the acknowledgement is
made in writing after the expiration of the statute of limitation.?’

Expiration of the statute of limitations

In case the limitation period has expired, the court should dismiss the claim.
However, the court can apply the limitation period only if the debtor asserts such
defence. In other words, the court cannot dismiss the claim based on expiration of
the limitation period on its own initiative.?®

Expiration of the limitation period under the main claim also entails the expiration of
the limitation period under all ancillary claims (such as interest, penalties, pledges,
guarantees etc.), even if they started to run after the commencement of the statute of
limitation under the main claim.?® This rule, however does not apply to interest
payments under loan agreements.

An expired statute of limitations can be restored under exceptional circumstances
(e.g. due to restrictions related to COVID-19%"). However, such exceptions do not
generally apply to legal entities in matters related to their commercial activities.!

Is it possible that parts of the Debt, including penalties, may have lapsed due to the
expiry of the statute of limitations?

We understand that a part of the Debt has not been claimed by Gazprom since at
least 2005. In particular, Gazprom has not claimed any penalties for late payments
from Moldovagaz since 2005 or included them in any reconciliation statements
subsequently signed by the parties.®? Consequently, an argument could be made that
this part of the Debt has lapsed due to expiration of the statute of limitations.

Against this background and unless there are other circumstances that could
constitute a suspension or interruption of the statute of limitations, there is a high
probability that Moldovagaz can successfully rely on the expiry of the limitation
period with respect to the relevant parts of the Debt. As noted above in para.
2.2.1.17, Russian law establishes a very high threshold for the restoration of an
expired limitation period, which means that Gazprom, as a general matter, would
face difficulties in achieving restoration.

% Ruling of the Plenum of the RF Supreme Court No. 43 dated 29 September 2015.
27 RF CC, Art. 206(2).

8 RF CC, Art. 199.

2 RF CC, Art. 207(1).

30 Overview of court practice issues related to the spread of COVID-19 approved by Presidium of the
Supreme Court No. 1 dated 21 April 2020.

31 Ruling of the Plenum of the RF Supreme Court No. 43 dated 29 September 2015. It should be noted
however that there is still a possibility to restore an expired statute of limitations for legal entities e.g. in
bankruptcy proceedings.

32 WR Memo, section 3(17).
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2.2.3

2231

2.2.3.2

2.2.3.3

2.2.34

2.2.35

2.2.3.6

Has the signing of reconciliation statements prevented limitation periods for parts or
all of the Debt from having lapsed?

We understand that in 2008 — 2022 Moldovagaz and Gazprom signed at least 10
reconciliation statements confirming Moldovagaz’s debt to Gazprom and in 2006 —
2021 Moldovagaz and Faktoring-Finans signed at least 10 reconciliation statements
confirming Moldovagaz’s debt to Faktoring-Finans (the “Reconciliation
Statements”).

On their face, the Reconciliation Statements comply with the requirements
established by Russian law for debt acknowledgement. They are made in written
form, signed by the parties’ representatives and provide for details of the obligations
that are the basis for the claimed amounts. Consequently, there is a high risk that the
Reconciliation Statements would be viewed as acknowledgements of the relevant
parts of the Debt and thus interrupt the limitation period.

As a consequence, it appears highly likely that the statute of limitation has started to
run anew from the date of the latest Reconciliation Statement. It should also be
noted that the interruption applies even in a situation where the statute of limitation
had expired at the moment of the signing of the Reconciliation Statement.

We understand that Gazprom remained passive with respect to its claims
notwithstanding the confirmations provided through the Reconciliation Statements.
We are not aware of any examples where a claim has been deemed extinguished by
a Russian court or an arbitral tribunal seated in Russia due to the passivity of the
creditor in a situation where the statute of limitations had not expired.

In addition, we understand that part of the Debt that accrued from 1991 to 1999 and
also — to some extent — from 1999 to 2004, which part was subsequently confirmed
through the Reconciliation Statements, cannot at this stage be independently verified
due to the absence of underlying documentation (contracts, commercial acts etc.).
Against this background, the question arises whether there is a basis under Russian
law to disregard the relevant part of the Debt, since it cannot be verified (other than
through the Reconciliation Statements).

Generally, Russian courts do not necessarily view the acknowledgement of debt as
definitive evidence of the existence of an obligation. In particular, we have seen
several court decisions where the courts have stressed the necessity to investigate the
underlying documentation in order to establish the existence of an obligation,
notwithstanding the acknowledgement of debt.>* In those cases, however, the courts
expressly voiced doubts as to the existence of the initial obligation and eventually
came to the conclusion that the underlying transactions were a sham. Therefore,
although it could theoretically be possible for Moldovagaz to challenge the relevant
parts of the Debt due to the absence of underlying documentation notwithstanding
the existence of the Reconciliation Statements, such an argument would need to
meet a relatively high evidentiary standard under Russian law to be successful.

33 The eleventh reconciliation statement dated 31 December 2011 was signed by Gazprom only.

3 Ruling of the Eighteenth Commercial (Arbitrazh) Appeal Court No. 18AI1-14021/2021 dated 23
November 2021; Ruling of the Eighteenth Commercial (Arbitrazh) Appeal Court No. 18AIT-723/2020
dated 28 May 2020; Ruling of the Third Commercial (Arbitrazh) Appeal Court No. A33-23549/2019x5
dated 19 October 2022.



2 February 2023

9(21)

2.2.3.7

2.3

2.3.1

2.3.2

2.3.3

Moldovagaz would effectively be required to allege and substantiate that Gazprom
never made gas deliveries during the relevant period(s). It is difficult to assess the
prospects of success of such an argument, since it would depend on the existence of
evidence not currently in our possession, e.g. other documentation demonstrating
that gas was indeed supplied during the relevant periods(s).

In addition, the statute of limitations can be interrupted not only by the signing of
Reconciliation Statements but also by other means. In particular, and although we
did not make a comprehensive review of all documentation received, we noticed
Moldovagaz’s letter to Gazprom No. 13-989 dated 13 April 2022 by which
Moldovagaz proposed to revise the payment terms of the Debt to Gazprom and
Faktoring-Finans. As noted above in para. 2.2.1.10, such proposal could be viewed
as an acknowledgment of the Debt and thus constitute a separate basis for the
interruption of the statute of limitations. It should be noted however that the letter
also contains a reservation according to which the amount of the Debt should be
adjusted following the audit. Thus, the argument could be made that by said letter
Moldovagaz has agreed to acknowledge the Debt to the extent it is confirmed by the
audit and, thus, that the statute of limitation should interrupted only with respect to
the confirmed part of the Debt.

Could Gazprom be barred from relitigating certain ICAC awards which might
have expired under Moldovan law?

We understand that in 2008 — 2021 Gazprom obtained a number of ICAC awards in
its favour confirming Moldovagaz’s obligations to pay a portion of the Debt. We
also understand that some of the arbitral awards might have expired as a matter of
Moldovan law, which means that they are unlikely to be enforced by Gazprom in
Moldova.*® Against this background, there is a risk that Gazprom may try to
relitigate the same claims that are subject to the ICAC awards in order to improve its
chances of enforcement in Moldova.

Gazprom would face no practical impediments to initiating new ICAC arbitrations
based on the same claims that were resolved under the ICAC awards. In other words,
the case will be registered by the ICAC. Rather, it will be for a tribunal to determine
whether it has jurisdiction to adjudicate such dispute (also considering potential
comments and objections from Moldovagaz’s side). As correctly pointed out in the
WR Memo, the Russian law on commercial arbitration does not expressly set forth
the principle of res judicata. However, Russian law in general recognizes this
principle with regard to the preclusive effect of court decisions and/or arbitral
awards.%®

Russian court practice upholds res judicata and sets aside court decisions covered by
previously decided matters between the same parties due to violation of the principle
of “legal certainty”.3” We have also seen at least one example of a Russian court
setting aside an ICAC award due to violation of the Russian public order because the
dispute adjudicated by the tribunal had already been decided in an earlier

35 WR Memo, section 5(20).

3 Code of Commercial (Arbitrazh) Procedure of the Russian Federation No. 95-FZ of 24 July 2002 Art.
150(2) and (3).

37 Decision of the RF Supreme Court No. 305-2C17-16350(2) dated 25 October 2018.
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arbitration.® Therefore, it is reasonable to assume that an unbiased arbitral tribunal
properly applying Russian law should be sympathetic to a res judicata defence
raised in response to an attempt by Gazprom to relitigate the matters. Also, should
the tribunal nevertheless render an award regarding a previously resolved matter,
such an award would be exposed to a challenge risk as a matter of Russian law.

2.3.4 In addition, any new attempt by Gazprom to relitigate the same matters outside the
period for enforcement of the arbitral awards would also likely trigger an expiry of
statute limitation defence (see section 2.2 above).

2.35 In theory, Gazprom may try to revise the awards based on new circumstances. Under
Russian law, a court decision can be revised in case of:

(@) Newly discovered circumstances which were unknown at the moment of
adjudication of the previous dispute, such as:

(i)  material facts that could not be known at the time of the initial dispute;

(if)  falsification of evidence, mistranslation/misinterpretation, false witness
statements that affected the court decision;

(iii)  criminal offence committed by a person participating in the initial
proceedings (including the judge) in the course of the court
proceedings.*®

(b)  New circumstances which appeared after the rendering of the court decision
but have a material effect on adjudication of the dispute, such as:

(i)  setting aside a court decision on which the initial court decision was
based,;

(i)  voidance of a transaction which affected the initial court decision;

(iii)  the RF Constitutional Court declaring a legal provision on which the
initial court decision was based unconstitutional, or the RF
Constitutional Court interpreting said provision in a manner
contradicting the interpretation applied the initial court decision;

(iv)  change of the court practice established by the Presidium or Plenum of
the RF Supreme Court which stipulates a possibility to revise rendered
court decisions due to said change;

(v)  change of the federal law in relation to the grounds for rendering a
building being an illegal construction.*

3 See e.g. Ruling of Commercial (Arbitrazh) Court of the Moscow District No. ©05-16755/2017 dated
17 December 2018.

39 Code of Commercial (Arbitrazh) Procedure of the Russian Federation No. 95-FZ of 24 July 2002 Art.
311(2).

40 Code of Commercial (Arbitrazh) Procedure of the Russian Federation No. 95-FZ of 24 July 2002 Art.
311(3).
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2.3.6

2.3.7

2.4

24.1

Strictly speaking, the above rules apply only to revisions of state court judgements
and do not cover arbitral awards. However, it cannot be ruled out that Gazprom may
try to have said rules applied by analogy. Gazprom may also try to move the dispute
to a Russian court if e.g. the arbitral tribunal would dismiss the case due to lack of
jurisdiction, in which case Gazprom may argue that the only remaining venue for
adjudication are the Russian courts. Gazprom’s chances of success are difficult to
assess since they largely depend on the factual and legal grounds which Gazprom
may rely upon when relitigating the claims. That said, Russian law generally
establishes a high threshold for the revision of court decisions due to new
circumstances. Therefore, and unless Gazprom is able to present a very convincing
case, Gazprom’s chances to succeed with this strategy are relatively low. Needless to
say, this assumes unbiased judges properly applying Russian law.

It also should be noted that under Russian law a party may, instead of relitigating a
matter, seek restoration of the term for enforcement due to having a reasonable
excuse (such as e.g. COVID-19 restriction measures).** Gazprom may try to explore
whether a similar option exists under Moldovan law and try to restore the
enforcement period in Moldova.

Validity of penalty clauses contained in certain contracts between
Moldova/Moldovagaz and Gazprom under Russian law

We understand that the contracts between Moldova/Moldovagaz and Gazprom
contain different penalty mechanisms. In particular:

(@)  Under a contract entered into for the period 1993 to 1994, Gazprom was
entitled to charge penalties in the amount of 0.35% for each day of late
payment. Moreover, the penalty clause did not contain any maximum
limitation of the penalties that might accrue;* We have been informed that
Gazprom most likely was entitled to charge a similar penalty rate without any
maximum limitation under the other gas delivery contracts with
Moldova/Gazsnabtransit in the period 1991 to 1999.%

(b)  Under the contracts entered into in the period from 1999 to 2007, Gazprom
was entitled to charge penalties in the amount of 0,01 to 0,03% for each day
of late payment. Moreover, the contracts provided for large fines for non-
payment after a certain period of time in addition to accumulating penalties
for late payment (e.g. one of the contracts provided that Moldovagaz must pay
a fine in the amount of 200% of the unpaid sum for each monthly gas delivery
not paid for within 90 days of delivery);*

(c)  Starting from 2007, the late payment penalty has been fixed at 0,01% of the
sum of the delayed payments for every day of late payment from the 21" of

41 Code of Commercial (Arbitrazh) Procedure of the Russian Federation No. 95-FZ of 24 July 2002 Art.

117.

42 WR Memo, section 2.1.
4 WR Memo, section 2.1.
4 WR Memo, section 2.2 (14) and (15).
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2.4.2

2.4.3

244

245

2.4.6

2.4.7

the month following the reporting month, but with a maximum limitation of
5% of the unpaid sum.*®

In 1995 and 1999, Gazprom received a part of the gas infrastructure in Moldova for
contribution as Gazprom’s share capital in the new company Gazsnabtransit in
exchange for release of debts owed by the Moldovan Government to Gazprom for
certain gas deliveries.**Against the above background, an argument could be made
that the penalty/fine amounts in the contracts entered into in 1991 — 1999 and 1999 —
2007 are unreasonably high and may be challenged under Russian law.

To begin with, it should be noted that the time period of above contracts covers
several revisions of the legal norms governing the penalty issue. In the period 1991 —
1994, the old Soviet Civil Code of 1964 (the “1964 CC”) was still in place. In 1994,
the RF CC was adopted. In 2015, the relevant provisions of the RF CC were revised
again.

Despite the various revisions, Russian law has always set forth a general principle of
full compensation of penalties agreed by the parties. The only requirement provided
by Russian law was that the agreement on penalties should be made in written
form.*” Therefore, on its surface, there are no immediate grounds under Russian law
to assert the invalidity of the penalty clauses as such.

However, Soviet and later Russian courts and arbitral tribunals were allowed to
decrease unreasonable penalties.

The 1964 CC provided that a court could decrease a penalty in case the amount was
excessively high in comparison with the creditor’s loss. In doing so, the court was
expected to take into the account the progress of debtor’s performance, debtor’s
financial state and creditor’s interests.*® We have seen a number of court cases and
arbitral awards where courts and tribunals did apply said provision and reduced
awarded penalties. The courts and tribunals referred to a disproportionately high
amount of penalties compared to the other party’s loss.*°

The RF CC introduced a broader regulation of these issues and provided that a court
could decrease a penalty amount if it was disproportionate to the consequences of
the breach in general.*° In 2015, the rules were supplemented by a provision
according to which the decrease of contractually agreed penalties in commercial
contracts only was allowed under exceptional circumstances if it is proven that the
payment of contractual penalties would result in unjustified profit for the creditor.>
It was also stipulated that the courts only were allowed to decrease penalties under
commercial contracts at the debtor’s request.

4 WR Memo, section 2.2 (16).

46 WR Memo, section 2.2 (12).

471964 CC, Art. 188, RF CC, Art. 331.
41964 CC, Art. 190.

49 See e.g. Ruling of Presidium of the RF Higher Commercial (Arbitrazh) Court No. 6418/95 dated 9
November 1995; Arbitral Award of the ICAC No. 326/1994 dated 26 June 1995.

50 RF CC, Art. 333(1).
51 RF CC, Art. 333(2).
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2.4.8 Naturally, the issue of a potential reduction of a penalty depend on the factual
circumstances of the particular case. Under Russian court practice a penalty could be
deemed unjustified, e.g. in the following situations:

(@) Incase a contract provides for an excessively high penalty rate, which, for
example, exceeds the average interest rate on loans and/or inflation rate at the
location of the creditor;®?

(b)  In case the amount of penalty is disproportionally high compared to the
amount of debt;53

(c) Incase the penalty amount would significantly exceed potential losses caused
by the breach;>

(d) In case of a breach which is limited in time.>®

2.4.9 Against the above background, Moldovagaz may argue that the penalties accrued in
the period 1991 — 2007 were disproportionate to the losses suffered by Gazprom.

2.4.10 For example, and unless the relevant agreements between Moldovagaz and Gazprom
provide otherwise, it may be argued that the market value for the Moldovan gas
infrastructure that Gazprom obtained in 1995 and 1999 in exchange for the release
of the debt owed by the Moldovan Government to Gazprom, was higher than the
amount of the debt settled as a result of the swap. If this is correct, the point could be
made that Gazprom has effectively received compensation for all or at least a
substantial part of the loss suffered due to Moldovagaz’s failure to pay. By the same
reasoning, one could argue that such compensation should be taken into account
when deciding on the issue of a potential decrease of the penalties accrued.

2.4.11 In addition, under Russian law it is possible to release a debtor from an obligation
not only through a payment, but also through the provision of assets (Rus:
omcemynnoe).>® Russian courts have established that, as a general rule and unless the
relevant agreement provides otherwise, the agreement should be interpreted as
providing for a full release, also covering any ancillary claims (such as penalties).%”
Therefore, and unless the relevant agreements between Moldovagaz and Gazprom
provide otherwise, Moldovagaz may explore whether there is a room to argue that
by entering into the asset-debt swaps Gazprom also released Moldovagaz from the
penalties accrued in respect of the debt subject to the swaps.

52 Ruling of the Plenum of the RF Supreme Court No. 7 dated 24 March 2016.

53 Overview of court practice related to performance of credit obligations approved the RF Supreme Court
on 22 May 2013.

54 Informational Letter of the RF Higher Commercial (Arbitrazh) Court No. 17 dated 14 July 1997;
Ruling of the Plenum of the RF Supreme Court No. 7 dated 24 March 2016.

55 Informational Letter of the RF Higher Commercial (Arbitrazh) Court No. 17 dated 14 July 1997;
Overview of court practice related to performance of credit obligations approved the RF Supreme Court
on 22 May 2013.

% RF CC, Art. 409.

57 Informational Letter of the RF Higher Commercial (Arbitrazh) Court No. 102 dated 21 December
2005; Ruling of the Plenum of the RF Supreme Court No. 6 dated 11 November 2020.



2 February 2023

14(21)

2.4.12

2.4.13

2.4.14

2.4.15

2.4.16

2.4.17

In relation to the penalties accrued in the period between 1994 (i.e. when the new RF
CC was adopted) and 2007 Moldovagaz may in addition explore whether there is a
room to argue that the penalty/fine amounts are disproportionately high compared to
(i) the average loan interest rates available to Gazprom at the relevant periods of
time, and (ii) the overall amount of the debt (e.g. due to excessive fines in the
amount of 200% of the unpaid sum).

At this stage it is difficult to assess the strength of the above arguments, since it will
largely depend on facts relied upon by Moldovagaz (e.g. the estimate of Gazprom’s
losses resulting from late payments). As a general comment, it should be noted that
previously it was not uncommon for Russian courts to reduce penalties, however, the
threshold was significantly increased through the 2015 amendments. Although the
amendments formally do not apply to Moldovagaz’s penalties since they had
accrued prior to the introduction of the amendments, it cannot be ruled out that,
when deciding the matter, an arbitral tribunal applying Russian law would still be
affected by the current rules stipulating that penalties may be reduced only in
exceptional circumstances in commercial relationships.

In addition, Gazprom may argue that the amount of fine was justified, for example
due to Russian currency control and customs rules which were in force at that time.
For instance, in accordance with the Russian Customs Code in force during the
period 1995 — 2002, a failure by Gazprom to repatriate currency earnings (i.e. to
credit purchase price for the delivered gas into its bank account in Russia) was
subject to a fine in the amount of 100 — 200% of the value of the goods (i.e. gas).®
However, we are not aware of any examples where a party in Russian court or
arbitral proceedings has successfully used this line of argumentation to justify the
amount of penalties sought. It is reasonable to assume that in case Gazprom would
like to employ this argument it needs be supported by evidence that Gazprom was
indeed fined as a result of Moldovagaz’s failure to pay for the gas deliveries.

As regards to the issue of whether Moldovagaz’s objections to the size of penalties
could be time-barred, as noted above, under Russian law a request to reduce penalty
amounts can only be raised as a defence in legal proceedings. Thus, in case Gazprom
initiates legal proceedings against Moldovagaz in order to enforce the penalty
provisions, Moldovagaz should not be precluded from making a request that penalty
amounts be reduced.

In addition, as a matter of Russian law, a court or tribunal is allowed to reduce the
amount of liability (including penalties), in case the creditor has contributed to the
increase of the amount of liability or failed to mitigate damages.>® However, we are
currently not aware of any factual circumstances that could be relied upon by
Moldovagaz in order to justify a reduction based on Gazprom’s fault.

Russian courts sometimes treat a creditor’s failure to suspend performance under the
contract as a factor contributing to the increase of liability or constituting a failure to
mitigate damage.®® However, the cases that we have seen have concerned the
decrease of damages (not penalties), and in those cases the courts have investigated

%8 The RF Customs Code adopted 18 June 1993, Art. 273.
591964 CC, Art. 224, RF CC, Art. 404.

6 E.g. Ruling of Commercial (Arbitrazh) Court of the West-Siberian District No. ®04-1086/2019 dated
23 April 2019.
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2.4.18

2.5

2.5.1

2.5.2

2.5.3

254

2.6

2.6.1

the causation between creditor’s failure to suspend performance and the overall
damage caused. In other words, in Russian court practice the application of rules
concerning the decrease of liability due to the creditor’s fault has very much been
dependent on the particular circumstances of the case and the creditor’s failure to
suspend the performance does not automatically constitute a circumstance that
contributes to the increase of liability or a failure to mitigate damage.

In addition, Russian courts do not generally consider the creditor’s passivity in
enforcing claims against its debtor as a circumstance that contributes to the increase
of the amount of penalties.®

Allocation of debt payments under Russian law

We understand that a question may arise as to how the payments made by
Moldovagaz to Gazprom should be allocated between the principal debt and the
penalties accrued.5

Under Russian law, in case a payment is not sufficient for the full satisfaction of a
payment obligation, the payment should be allocated in the following order: (i) the
creditor’s costs of enforcement of the payment obligation; (ii) accrued interest (hot
including penalty interest); and (iii) the principal debt.®®

The above order does not the regulate the allocation of penalty payments. However,
Russian courts have established that any penalties are supposed to be paid only after
the above obligations are satisfied, meaning that penalties could be allocated only
after the principal debt is paid.®* Moreover, it has been specifically established that
any agreement on the satisfaction of penalty obligations prior to the above amounts,
including the principal amount of debt, is null and void.®®

Russians courts have also established that the allocation order does not prevent a
creditor from filing a penalty claim before the principal debt is fully paid by the
debtor.%®

Legality of Gazprom's assignment of claims to Faktoring-Finans in 2005

We understand that by letter dated 2 December 2005 Gazprom informed
Moldovagaz of the assignment of a part of the Debt accrued in the period 1996 —
2003 under a number of contracts between Gazprom and Moldovagaz to Gazprom’s
subsidiary Faktoring-Finans based on an assignment agreement between Gazprom

61 Ruling of the Plenum of the RF Supreme Court No. 7 dated 24 March 2016.
2 \WWR Memo, section 4.
8 RF CC, Art. 319.

64 See, e.g. Ruling of the Presidium of the RF Higher Commercial (Arbitrazh) Court No. 1453/97 dated 1
July 1997; Ruling of the Presidium of the RF Higher Commercial (Arbitrazh) Court No. 17859/10 dated
21 June 2011; Ruling of the Plenum of the RF Supreme Court No. 54 dated 22 November 2016; Ruling of
the Eleventh Appeal Commercial (Arbitrazh) Court No. 11AI1-2399/2022 dated 11 April 2022.

8 Informational Letter of the RF Higher Commercial (Arbitrazh) Court No. 141 dated 20 October 2010.
% Ruling of the Plenum of the RF Supreme Court No. 7 dated 24 March 2016.
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2.6.2

2.6.3

2.6.4

2.6.5

2.6.6

and Faktoring-Finans dated 1 December 2005.%” The relevant provisions of the
available contracts that were subject the assignment provide that a party may assign
rights and obligations under the contract to third parties subject to written
notification to the other party.%®

Against the above background, the question arises whether there were any
mandatory provisions of Russian law that regulated the assignment of claims in
2005.5°

The relevant version of the RF CC, which was in force at the time of the assignment,
provided that: ™

(@)  Anassignment is allowed in case it does not contradict law and contract;

(b)  Asageneral rule, an assignment of creditor’s rights does not require debtor’s
prior approval unless the contract provides otherwise.”™ An assignment must
be subject to the debtor’s prior approval only in case the identity of the
creditor is material for the debtor;

()  Anassignment must be made in the same form as the underlying transaction.

Based on the available contracts we understand that the assignment did not
contradict the contracts’ provisions. We further understand that since the assignment
only concerned Moldovagaz’s payments obligations, the creditor’s identity was not
significant for Moldovagaz. The assignment agreement between Gazprom and
Faktoring-Finans was made in written form and specifies the payment obligations
that were subject to the assignment.”

Considering the foregoing and based on available documents, there do not appear to
exist any clear grounds to assert that the assignment is invalid based on violation of
mandatory provisions of Russian law.

The fact that Gazprom notified Moldovagaz of the assignment the day after the
assignment agreement had been signed is unlikely to affect the validity of the
assignment. In Russian court practice it is not uncommon that a creditor notifies the
debtor on the same day when the assignment was made or even later. The
consequence of such late notification is only that the debtor has a right to perform
the obligation to the initial creditor until it has been properly notified or to suspend

67 WR Memo, section 6(23).

8 We have been provided with the contracts No. 2GM-99 dated 24 June 1999, No. 1GM-2000 dated 27
December 1999, No. 1GM-2001 dated 26 December 2000, No. 1GM-2002 dated 21 December 2001, No.
1GM-2003 dated 25 December 2002, and No. 1GM-04 dated 24 December 2003. The assignment
provisions are contained either in clause 8.6 or in clause 9.6 of the contracts.

% WR Memo, section 6(24).

0 RF CC (in force as of 1 December 2005), Art. 388 and 389.
"L RF CC (in force as of 1 December 2005), Art. 382(2)

72 Cession agreement No. 8FF-2005 dated 1 December 2005.
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performance until it has been provided with the documentary confirmation of the
assignment.”™

2.7 Rules on transit tariffs and cost allocation with respect to natural gas transit
under Russian law

2.7.1 We understand that a number of contracts entered into between Moldovagaz and
Gazprom provided for services for gas transit through the territory of Moldova.”™
The transit costs are calculated on the basis of the transit tariff, the gas volumes
transported and the transit distance (USD 3 per 100 km for 1000 m®of gas).”
Different cost allocation mechanisms were provided for different parts of Moldova.”

2.7.2 Against the above background, the question arises whether there are any rules that
regulate transit tariffs and cost allocation with respect to natural gas transit under
Russian law.

2.7.3 Tariffs for gas transportation and transit are subject to a state monopoly under

Russian law and thus are determined by the Russian Government.”’

2.74 The tariffs are established for a period of not less than 3 and not more than 5 years.”
The current tariffs are established by the Federal Antimonopoly Service for the
period December 2022 — July 2025 for each gas distribution company in Russia
specifically.” Tariffs are established in roubles per 1000 m*.2° The gas delivery
tariffs vary depending on the gas consumption volumes (from 1000 to 0,01 min. m®
per year). Special tariffs are established for individual consumers and gas transit
(from several roubles to several thousand roubles per 1000 m?).8!

2.75 Costs for gas transit are based on (i) the transit tariff established for a particular gas
distribution company whose gas network is used for the transit and (ii) actual gas
transit volumes. In case no transit tariff is established, the delivery tariff (with the
lowest coefficient for gas network maintenance) applied to the ratio of the actual

8 RF CC (in force as of 1 December 2005), Art. 382(3) and 385.

4 E.g. Transit Contract No. 2GM-11 dated 31 December 2010, clause 3.

> Transit Contract No. 2GM-11 dated 31 December 2010, clause 3.1.

6 WR Memo, section 7.

" Federal Law No. 69-FZ dated 31 March 1999 “On gas supply in the Russian Federation”, Art. 21;
Decree of the RF Government No. 1021 dated 29 December 2000, adopting General conditions for
formation and state regulation of gas prices, tariffs for gas transportation services, prices for technological
connection to gas network and gas pipes, clause 4.

8 Federal Law No. 69-FZ dated 31 March 1999 “On gas supply in the Russian Federation”, Art. 23.

9 See Order of the RF Federal Antimonopoly Service No. 828/22 dated 16 November 2022,

8 Order of the RF Federal Tariff Service No. 411-e/7 dated 15 December 2009, adopting Methodical
guidelines for regulation of tariffs for gas transportation services through gas distribution networks, para.
23. We note that according to the Methodical guidelines, as a general rule the transportation costs should
be calculated based on volumes only (which implies that the tariff is established for the whole
infrastructure, owned by a particular gas distribution company), with the only exception of transit tariffs
as described in para. 2.7.5.

81 Order of the RF Federal Antimonopoly Service No. 828/22 dated 16 November 2022.
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2.7.6

2.17.7

length of gas transportation to 100 km should be used.?? The transit tariff should
apply if the transit network covers more than 80% (more than 50% for the end-uses
consuming more than 100 min. m? per year) of the total length of gas transportation
route.

The above rules are of administrative nature and apply to gas operators in Russia
only. It is thus unlikely that they could be applied to an international contract, e.g. to
a contract between Moldovagaz and Gazprom. We are not aware of any examples
where a Russian court or arbitral tribunal has applied these rules in an international
context.

It may however be worthwhile to explore if Moldovan law contains similar
mandatory rules / administrative regulations applicable to gas transit through the
territory of Moldova, irrespective of the governing law of the contract(s) between
Moldovagaz and Gazprom and, if so, whether the terms of the transit are in
compliance with any such rules.

Stockholm, 2 February 2023

MANNHEIMER SWARTLING ADVOKATBYRA

8 Order of the RF Federal Tariff Service No. 411-e/7 dated 15 December 2009, adopting Methodical
guidelines for regulation of tariffs for gas transportation services through gas distribution networks, para.

50.
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Annex 1 — List of reviewed documents

1.

10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

WR’s memorandum “Moldovagaz Debt Audit: Questions to Russian Qualified
Counsel” dated 27 December 2022

Mutual reconciliation act between Moldovagaz and Faktoring-Finans as of 15
November 2016

Mutual reconciliation act between Moldovagaz and Faktoring-Finans as of 1 October

2009

Mutual reconciliation act between Moldovagaz and Faktoring-Finans as of 1 July 2012

Mutual reconciliation act between Moldovagaz and Faktoring-Finans as of 22 June

2015

Mutual reconciliation act between Moldovagaz and Faktoring-Finans as of 31
December 2017

Mutual reconciliation act between Moldovagaz and Faktoring-Finans as of 31
December 2018

Mutual reconciliation act between Moldovagaz and Faktoring-Finans as of 31
December 2019

Mutual reconciliation act between Moldovagaz and Faktoring-Finans as of 31
December 2020

Mutual reconciliation act between Moldovagaz and Faktoring-Finans as of 31
December 2021

Reconciliation act between Moldovagaz and Gazprom as of 31 December 2011 (signed

by Gazprom only)

Reconciliation act between Moldovagaz and Gazprom as of 31 March 2022
Reconciliation act between Moldovagaz and Gazprom as of 31 December 2008
Reconciliation act between Moldovagaz and Gazprom as of 31 December 2014
Reconciliation act between Moldovagaz and Gazprom as of 31 December 2015
Reconciliation act between Moldovagaz and Gazprom as of 31 December 2016
Reconciliation act between Moldovagaz and Gazprom as of 31 December 2017
Reconciliation act between Moldovagaz and Gazprom as of 31 December 2018
Reconciliation act between Moldovagaz and Gazprom as of 31 December 2019

Reconciliation act between Moldovagaz and Gazprom as of 31 December 2020
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21.

22.

23.

24.

25.

26.

27.

28.

29.

30.

31.

32.

33.

34.

35.

36.

37.

38.

39.

40.

41.

42.

43.

44,

45,

46.

Reconciliation act between Moldovagaz and Gazprom as of 31 December 2021

Moldovagaz letter to Gazprom dated 13 April 2022 No. 13-989

Contract between Gazprom and Moldovagaz No. 2GM-99 dated 24 June 1999

Contract between Gazprom and Moldovagaz No
Contract between Gazprom and Moldovagaz No
Contract between Gazprom and Moldovagaz No
Contract between Gazprom and Moldovagaz No

Contract between Gazprom and Moldovagaz No

. 1GM-2000 dated 27 December 1999

. 1GM-2001 dated 26 December 2000

. 1GM-2002 dated 21 December 2001

. 1GM-2003 dated 25 December 2002

. 1GM-04 dated 24 December 2003

Notification of assignment dated 2 December 2005

Cession agreement between Gazprom and Faktoring-Finans No. 8FF-2005 dated 1

December 2005

Transit Contract between Gazprom and Moldovagaz No. 2GM-11 dated 31 December

2010

ICAC arbitral award dated 31 October 2014
ICAC arbitral award dated 11 November 2013
ICAC arbitral award dated 25 October 2012
ICAC arbitral award dated 17 February 2012
ICAC arbitral award dated 27 September 2010
ICAC arbitral award dated 11 June 2010
ICAC arbitral award dated 22 December 2008
ICAC arbitral award dated 28 April 2009
ICAC arbitral award dated 3 July 2008

ICAC arbitral award dated 28 July 2008

ICAC arbitral award dated 29 September 2021
ICAC arbitral award dated 17 September 2020
ICAC arbitral award dated 5 August 2019
ICAC arbitral award dated 24 August 2018

ICAC arbitral award dated 25 August 2017
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47. ICAC arbitral award dated 2 September 2016

48. ICAC arbitral award dated 30 October 2015





